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STATEMENT OF THE ISSUES 


Did the District Court have jurisdiction over this 


action? 


Do the Vermont Department of Social Welfare Regula- 
tions governing Vermont's Emergency Assistance Pro- 
gram for Needy Families with Children violate the 

Equal Protection Clause of the United States Consti- 


tution? 


Are the Vermont Department of Social Welfare regula- 
tions governing Vermont's Emergency Assistance Pro- 
gram inconsistent with federal law and thereby invalid 
under the Supremacy Clause of the United States Consti- 


tution? 


Il. STATEMENT OF THE CASE 


Nature of the Case, Course of Proceedings and Dispo- 
sition Below 


This civil rights action was fiied on February Ty ASTS 
pursuant to 42 U.S.C. § 1983. Jurisdiction was founded 
on 28 U.S.C. § 1343(3). Each of the plaintiffs in this 
case are recipients of public assistance under Vermont's 


program of Aid to Needy Families With Children (ANFC). 


Each suffered a personal crisis during 1974 or 1975 
which rendered them destitute and in need of emergency 
assistance for necessities such as food or shelter. 

In every instance, the crisis was of a type not covered 
by State welfare regulations governing Vermont's fed- 
erally authorized program of Emergency Assistance 

to Needy Families With Children (ANFC-EA). See Stipu- 
lation of Agreed Facts, Joint Appendix at 33. 

In their Complaints, plaintiffs sought declara- 
tory and injunctive relief on the ground that the eli- 
gibility provisions in Vermont's ANFC-EA regulations 
were more restrictive than those contained in the 
Social Security Act and federal regulations. As such, 
plaintiffs claimed that the regulations were invalid 
under the Supremacy Clause of the United States Con- 
stitution. Plaintiffs further maintained that Vermont 
Emergency Assistance regulations irrationally discri- 


minated between equally destitute individuals and were 


therefore violative of the Equal Protection and Due 


Process Clauses of the United States Constitution. 
Appendix at 6-13; 23-32. 

On February 10, 1975, plaintiff Donna Lynch's 
request for temporary relief was heard by Judge Albert 
W. Coffrin. Over defendant's objections, the applica- 
tion was approved and defendant was ordered to pay 


Emergency Assistance benefits to Ms. Lynch. 


Plaintiff moved on March 25, 1975 for certification 
of a class. Finding that a class was unnecessary to 
protect all persons similarly situated to the plaintiffs 
and a failure to satisfy the numerosity requirement of 
F.R.C.P. Rule 23(a), the District Court denied plaintiffs' 
motion to proceed as a class action in its Opinion and 
Order of June 2, 1976. 

Plaintiff - intervenor Gail Huntley filed an 
application for a temporary restraining order and a 
motion to intervene on April 8, 1975. The issues 
raised in plaintiff Huntley's Complaint were the same 
as those raised in the original Complaint filed by plain- 
tiff Lynch. A hearing on plaintiff Huntley's motions 
was held on April 14, 1975. The motion to intervene 
was granted immediately following the hearing and a 
temporary restraining order issued on April 15, 1975. 

On July 7, 1975, a hearing was held oj: plaintiff 


- intervenor Ruth Bigelow's motion to intervene. Judge 


Coffrin granted the motion on the condition that if it 


were determined that plaintiff Bigelow's factual circum- 
stances differed from those of the other plaintiffs in 
the case, her action could be separated. The legal issues 
raised in plaintiff Bigelow's Complaint were the same 
as those in the original Complaint. 

Plaintiff - intervenor Leland Young moved to inter- 
vene and made application for a temporary restraining 


order on October 14, 1975. A hearing on these matters 


was held on October 20, 1975. Judge Coffrin granted 
the motion to intervene on the day of the hearing but 
on October 29, 1975, denied the application for a 


restraining order. 


Following the submission of a Stipulation of Agreed 


Facts, plaintiffs filed a motion for summary judgment 
on October 29, 1975. Defendant moved for dismissal 
of the action and for summary judgment on November 3, 
1975. 

On June 2, 1976, Judge Coffrin issued an Opinion 
and Order. Appendix at 59. The Court determined that 
jurisdiction was properly based on 28 U.S.C. § 1343(3) 
and concluded that Vermont's Emergency Assistance 
regulations were inconsistent with federal law and were 
therefore invalid under the Supremacy Clause of the 
Constitution. 

Following a motion by defendant, the Court, on 
June 22, 1976, stayed its Order enjoining enforcement 
of Vermont's ANFC-EA regulations. 


Defendant filed a notice of appeal on June 14, 1976. 


The Facts 


Statutory Background to the Emergency Assistance 


Program 
Aid to Families with Dependent Children (AFDC), 


known as Aid to Needy Families with Children (ANFC) in 


Vermont. is one of several so-called categorical assis- 


tance programs established by the Social Security Act 
of 1935. 42 U.S.C. §§ 601-609. The program is intended 
to assist needy, dependent children within their own 
homes and thereby preserve and strengthen the families 
of eligible recipients. See 42 U.S.C. § 601; Burns v. 
Alcala, 420 U.S. 575, 581-02 (2975). 

As the Supreme Court observed in King v. Smith, 
392 U.S. 309, 316-17 (1968), the AFDC program is based 
on the concept of “cooperative federalism." It is 
financed largely by the Federal Government and is 
administered by the states. States need not partici- 
pate in the program, but those that do participate must 
submit a “state plan" which comports with the provisions 
set forth in the Social Security Act and federal regula- 
tions. Id. In general, the Act grants the states 
latitude in matters relating to program benefits and 
financial eligibility while preserving federal standards 
relative to "categories" or types of individuals made 
eligible for assistance. See id. at 318-19, 333; 
Townsend v. Swank, 404 U.S. 282, 286 (1971); Carleson v. 
Remillard, 406 U.S. 598 (1972); Philbrook v. Glodgett, 
$21 U.8. 707, 119 (1975). 

There are several identifiable components of the 
overall AFDC program. The basic program provides 


assistance to needy children who are “deprived of parental 


® 
support or care by reason of the death, continued absence 


from the home, or physical or mental incapacity of a 
parent..." 42 0.8.0. :§ G06(a)...in the years fince 1935, 
Congress has steadily expanded the coverage of the 
program in order to include particular groups such as 
needy children between the ages of 18-20 who are in 
school, &2 U.S.C. § 606(a)(2)(B) and children of 
unemployed fathers, 42 U.S.C. § 607(a), whom Congress 
felt required the Act's protections and benefits. 

With each extension of coverage, states have 
been given the option of whether or not they wish to 
participate in the program expansion. Townsend v. 
Swank, 404 U.S. at 288-91. States which choose to 
extend their coverage and thereby receive additional 
federal funds are required to comply with federal 
standards governing the new component of the program. 
See generally Townsend v. Swank, supra; Philbrook v. 
Glodgett, supra. 


One of the expansions in the AFDC program took 


a/ 
place in 1968 when Congress, through P.L. 90-248 , 


provided 50% federal matching funds for those states 
choosing to establish programs of "emergency assistance 

to needy families with children." 42 U.S.C. §§ 603(a)(5); 
606(e). As with other expansions of AFDC coverage, 


1/ : 
Known as the Social Security Amendments of 1967. 
See 1967 U. S. Code Cong. and Admin. News 2834. 


inclusion of the Emergency Assistance component to a 


state AFDC plan was optional with each state. 1967 
U.S. Code Cong. and Admin. News 3003. Those states 
which opted to participate were required to submit a 
state plan in accordance with the provisions of the 
Social Security Act and federal regulations. 42 U.S.C. 
S§ 602; 606(e); 49 C.FLR: §$ 233.120. Appendix at 53. 
Vermont has chosen to participate in this component 
of AFDC. 

The federal statute creating AFDC-EA, 42 U.S.C. 
§ 606(e), and its implementing federal regulation, 
45 C.F.R. 233.120, establish eligibility criteria for 
receipt of assistance under the program. They provide 
that a child, and any other member of the household 
in which he is living, is eligible for AFDC-EA for 
thirty days in any twelve month period if the child 
is Living in the home of one of the relatives speci- 
fied in the Act, is without resources available to 
meet his needs, and if the assistance is necessary to 
avoid destitution or to provide living arrangements 
in a home for the child. The destitution or lack of 
living arrangements cannot have arisen because the 
child or a relative refused without good cause to 


accept employment or training for employment. 


oe 


The Vermont State Plan for ANFC-EA repeats the 
above federal eligibility standards, but then states 
that "(e)ligibility conditions. . . are specified 
in the Family Services Policy Manual (Se*tions 2600- 
2603)." Appendix at 51. Sections 2600-2603 of the 
Family Services Policy Manual, now referred to as the 
Welfare Assistance Manual (WAM), contain the eligibility 
standards for Vermont's General Assistance program. 
Appendix at 55-57. This wholly State funded program 
provides financial relief to needy individuals who 
cannot qualify for assistance under one of the federal 
categorical welfare programs. Nevertheless, the 
General Assistance eligibility standards have been 
incorporated by reference into the State's ANFC-EA 
plan as eligibility standards for that program as well. 

WAM section 2600(A)(1) provides that except as 
allowed in section 2602 for specified catastrophic 


situations, General Assistance is available only to 


those individuals who have received net income which is 


below the State's ANFC payment level during the 30 

day period immediately preceding the date of application 
for General Assistance. This rule, known as the 

"30 day rule", automatically excludes any ANFC recipient 
from receiving Emergency Assistance irrespective of 


whether or not federal Emergency Assistance eligibility 


standards are met and no matter how dire the need 


unless, pursuant to WAM § 2602, the emergency is caused 


by the death of a spouse or a minor dependent child; 
a court ordered eviction; a natural disaster or an 
emergency medical sau 

The practical effect of the Vermont State Plan 
for ANFC-EA is that individuals, such as plaintiffs, 
who qualify for Emergency Assistance under federal 
eligibility standards may nonetheless be found 
ineligible because they fail to meet the more restric- 
tive State standards. 

The State of Vermont claims federal reimbursement 
for persons who meet federal Emergency Assistance 
standards and are fortunate enough to receive General 
Assistance because they also meet the more restrictive 


eligibility criteria of the latter program. 


Donna Lynch 
Plaintiff Donna Lynch lives in Burlington, 
Vermont, with her three year old son. She has been a 
regular ANFC recipient since March of 1973 and also 


receives disability benefits under the Supplemental 


2/ 
~ WAM § 2602 was amended subsequent to the filing of 
the original Stipulation of Facts. The amendment 
eliminated one of the grounds for receipt of Emer- 
gency Assistance. See Supplemental Stipulation of 
‘ele Facts, Appendix at 54; see also Appendix at 

y ots 


Security Income (SSI) program. Her total income from 
these two welfare programs is approximately $305 per 
month and she has no other source of income. 

In early February, 1975, plaintiff Lynch received 
and cashed her regular ANFC check in the amount of 
$61.00 and her SSI check in the amount of $202.00. 


On February 3, 1975, the cash proceeds from these two 


checks (except for $30.00 which had already been spent) 


were stolen from plaintiff Lynch's purse. The police 
were summoned and conducted an investigation but none 
of the stolen money was recovered. 

Because of the theft, plaintiff Lynch on February 5, 
1975, applied for Emergency Assistance from the Vermont 
Department of Social Welfare (DSW). She had neither 
applied for nor received assistance under this program 
during the twelve months immediately preceeding 
February 5, 1975. Her immediate need was for money 
to pay for food, past due rent and past due utility 
charges for herself and her child. Her next regular 
ANFC check, in the amount of $42.00 was not due to 
arrive until February 16, 1975, and she had no source 
of money in the meantime to meet her basic needs. 

Plaintiff Lynch's application was denied on the 
basis of WAM §§ 2600 and 2602 which render ineligible 


an applicant whose income meets or exceeds the ANFC 
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payment level during the thirty days immediately 
preceding the date of application and whose emergency 
need is not the consequence of one of the events 
specified in § 2602. 

3. Gail Huntley 

Plaintiff Gail Huntley lives in St. Albans, 

Vermont, with her two year old child. Her sole source 
of income is a regular ANFC grant which pays her $159 
on the first and $98.00 on the sixteenth of each month, 
for a total of $257 per month. 

On April 1, 1975, Ms. Huntley moved into a new 
apartment because of a failure of the old apartment's 
water supply. She used all but $13 of the regular 
ANFC check she received on April 1, 1975, to pay part 
of the first month's rent on the new apartment, to 
purchase food and to take care of several other minor 
necessary expenses. She then was informed by the local 
electric utility that a $50 deposit was required before 
electric service would be provided to her new apartment. 

On April 2, 1975, plaintiff Huntley applied for 
Emergency Assistance from DSW to help pay the required 
deposit for electric service. She had no means with 
which to pay the deposit and her next regular ANFC 
check was not due until April 16, 1975. During the 
twelve months prior to April 2, 1975, plaintiff Huntley 


had received $17 in General Assistance which was gubject 


to federal participation under the Emergency Assistance 


Program. 
pa 


Plaintiff Huntley's application for Emergency 
Assistance was denied on the basis of WAM §§ 2600 
and 2602 since the income from her regular ANFC checks 
exceeded the allowable level permitted by § 2600 and 
the cause of her financial crisis was not within the 


exceptions recognized by § 2602. 


Ruthann Bigelow 

Plaintiff Ruthann Bigelow, a regular ANFC 
recipient, resides in Huntington, Vermont, with her 
two children, ages 2 and 6. On July 16, 1974, Ms. Bigelow 
received her regular mid-month ANFC check in the amount 
of $134. She immediately spent $34 from the proceeds 
of that check to pay gas, light and phone bills. 
Shortly thereafter, she spent the remaining $100 for a 
set of bunk beds for her children. This purchase was 
necessitated by the removal by plaintiff's landlord of 
a bed he had loaned to her and by the fact that plaintiff's 
children had developed a skin disease the treatment of 
which required that they sleep in separate beds. 

As a result of the extraordinary expenditure for 


the bunk beds, plaintiff Bigelow was without money to 


purchase food by July 22, 1974, and had inadequate food 


on hand to feed her family until receipt of her next 
regular ANFC check on August 1, 1974. She had no 


alternative source of money or food. 


he 


On July 22, 1974, Ms. Bigelow applied for Emergency 
Assistance from DSW. During the twelve months prior 
to July 22, 1974, she had received "in-kind" assistance 
for food under the General Assistance program with a 
total value of $5.76. This grant of $5.76 was claimed 
for federal financial participation under the Emergency 
Assistance program. 

Plaintiff Bigelow's application for Emergency 


Assistance was denied on the basis of WAM § 2600 and 


§ 2602 since the income from her regular ANFC grant 


exceeded the allowable level permitted by § 2600 and 
the cause of her financial crisis was not within the 


exceptions recognized by § 2602. 


Leland Young 

Plaintiff Leland Young lives in St. Johnsbury, 
Vermont, with his wife and three children. He is a 
regular recipient of ANFC in the amount of $401 per 
month. On September 26, 1975, his refrigerator broke 
down beyond repair. Mr. Young did not have funds 
_vailable at that time to purchase a replacement refri- 
gerator since he needed his ANFC grants for on-going 
expenses and was unable to obtain a commercial loan. 

Mr. Young applied for an Emergency Assistance 


grant for a refrigerator on September 30, 3975s 
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That application was denied on the basis of 
WAM §§ 2600 and 2602 since the income from his ANFC 


grant exceeded the allowable level permitted by 


§ 2600 and the cause of his emergency need was not 


within the exceptions recognized by § 2602. 


III. ARGUMENT 


t Properly Assumed Jurisdiction 


Over This Action 


Plaintiffs brought this civil rights action 
pursuant to 42 U.S.C. § 1983 seeking relief from a 
deprivation of rights secured by the Constitution and 
laws of the United States. Jurisdiction was founded 
on 28 U.S.C. § 1343(3) which provides original juris- 
diction in the district courts to redress deprivations 
under color of state law or regulation of any right, 
privilege or immunity secured by the Constitution. 

The Complaint alleges that the Vermont state plan 
for ANFC-EA denies plaintiffs equal protection of the 
laws by denying them emergency benefits simply because 
their emergency situations did not arise from one of 
the causes specified in WAM §2602. The Complaint further _ 


alleges that Vermont's ANFC-EA regulations create a 
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% 
conclusive presumption that an emergency need caused 


by an event other than those specified in WAM § 2602 
occurs only through the fault of the applicant and 
that such a conclusive presumption denies plaintiffs 
due process of law. 

Following a procedure expressly approved by the 
Supreme Court, the District Court determined that 
Plaintiffs' constitutional claims were sufficiently 
substantial to vest it of jurisdiction under 28 U.S.C. 
§ 1343(3) and proceeded to dispose of the case solely 
on the pendent statutory claim. Hagans v. Lavine, 

415 U.S. 528, 536, 543° (19745); Resado v. Wyman, 397 
U.S. 397, 402-05 (1970). 

In Hagans, the Supreme Court reviewed the standards 
governing the assumption of jurisdiction by the federal 
courts in actions which are jurisdictionally based on 


28 U.S.C. § 1343(3). As in the instant case, plaintiffs 


in Hagans alleged that a state welfare regulation violated 


the Equal Protection Clause of the Constitution and 

contravened pertinent provisions of the Social Security 

Act and regulations issued pursuant thereto. 415 U.S. at 531. 
The Court concluded that the District Court could 

assume jurisdiction over both the statutory and consti- 


tutional claims under 28 U.S.C. § 1343(3) if the consti- 


¢ 


tutional claim was of "sufficient substance to support 
fed-ral jurisdiction." Id. at 536. The showing 

which a plaintiff must make under this test is in fact 
relatively slight, since jurisdiction will attach 

unless the constitutional claim is "obviously frivolous", 
"wholly insubstantial" or "absolutely devoid of merit". 
Id. at 537. Under the standards enunciated in Hagans, 

a claim will be considered insubstantial only if "'its 


unsoundness so clearly results from the previous 


decisions of this [Supreme] court as to foreclose the 


subject and leave no room for the inference that the 
questions sought to be raised can be the subject of 
controversy'". Id. at 538. 

Application of this standard to the constitutional 
claims presented herein leaves no doubt that they are 
more than adequate to support jurisdiction. Although 
the Supreme Court has not passed upon the constitutional 
issues raised in this case, a number of lower federal 
courts have found state Emergency Assistance regulations 
similar to those in Vermont to be sufficiently consti- 
tutionally suspect to sustain federal jurisdiction 
under § 1343(3). 

Indeed, in Burrell v. Norton, 381 F. Supp. 339 


(D. Conn. 1974) the District Court ruled that a 
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Connecticut welfare regulation which limited Emergency 
Assistance payments to victims of certain types of 
crises constituted a denial of equal protection. In 


Williams v. Wohlgemuth, hoo F. Supp. 1309, 1312-13 


CEO Fi DTS) AP ey Bee , No. 75-2239 


(34 Cir. July 20, 1976) (Slip Opinion attached hereto) 
both the District Court and the Court of Appeals 
expressly found plaintiffs' constitutional challenge 

to a Pennsylvania regulation which limited Emergency 
Assistance to victims of civil disorder or natural 
disaster sufficiently substantial to sustain federal 
jurisdiction. A similar result was reached by the Court 
of Appeals in Mandley v. Trainor, 523 F.2d 415, 419 
W.2°C7en Cir. 2075). 

Dandridge v. Williams, 397 U.S. 471 (1970), relied 
on by defendant, does not defeat jurisdiction in this 
case. As Hagans v. Lavine makes clear, Dandridge in no 
way lowered the requirement that legislation must not 
invidiously discriminate among individuals. 415 U.S. 
at 539. More importantly, Hagans reiterated earlier 
opinions that a plaintiff is not obligated to prove his 
constitutional claim before jurisdiction attaches. 
Defendant's argument that Vermont's ANFC-EA regulations 


do not in fact deny plaintiffs equal protection of the 


laws should be reserved for the merits of this case 
and is not the proper test for determining the thréesh- 
hold question of jurisdiction. See Bell v. Hood, 327 
U. S. 678 (1946), quoted in Hagans, supra, at 542. 
Previous decisions by the federal courts demon- 
strate that regulations which afford of deny Emergency 
Assistance to equally destitute persons based on the 
cause of destitution are not so patently rational 
"as to require no meaningful consideration." Id. at 540-41. 
See also p. 18 infra. .Under these circumstances, the 
District Court properly assumed jurisdiction of this ~ 


action. 


Vermont's ANFC-EA Regulations Violate Plaintiffs' 


Rights to Equal Protection of the Laws 


Although the Supreme Court held in Dandridge v. 
Williams, 397 U.S. 471 (1970), that challenges to state 
welfare laws under the Fourteenth Amendment are to be 
measured against traditional concepts of equal protection, 
Dandridge "evinced no intention to suspend the operation 
of the Equal Protection Clause in the field of social 


welfare law. State laws and regulations must still 


'be rationally based and free from invidious discrimina- 


tion’. Hagans v. Lavine, 415 U.S. at 539. 
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At a minimum, a law which treats equally situated 


persons differently must rest upon criteria which bear 


a substantial relation to the purpose and object of 


the legislation. Reed v. Reed, 404 U.S. 71, 75-76 
(1971); United States Dept. of Agriculture v. Moreno, 
443 U.S. 528 (1973). 

The expre3s purpose of the legislation providing 
emergency assistance to needy families with children is 
to "avoid destitution" or to "provide living arrangements 
in a home" for a needy child under the age of 21 who 
te without resources. 42 U.S.C. § 606(e)(1); 45 C.P.R. 
§ 233.120; Mandley v. Trainor, 523 F.2d at 420; Williams 
vy. Wohivemuth, | Fiéd., Slip Opinion at 2, The 
only limitation placed on the availability of Emergency 
Assistance is that it be provided for a period not in 
excess of 30 days in a 12 month period and that the 
destitution or need for living arrangements not be the 
result of a refusal without good cause by the child 
or caretaking relative to accept employment. 42 U.S.C. 
§ 606(e)(1). 

Under Vermont's ANFC-EA regulations, the only 
ANFC recipients who can receive Emergency Assistance 
are chose who have emergency needs as a consequence 


of one of the four "catastrophic situations" listed in 
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WAM § 2602. As a result, equally destitute children 
are treated differently based upon the cause of their 
destitution. 

Thus, had plaintiff Lynch lost her money as a 
result of a natural disaster instead ot a theft, she 
would have been eligible for assistance. Similarly, 
had plaintiff Huntley been forced to move because of 
a court ordered eviction instead of a defunct water 
system, her application for ANFC-EA would have been 
granted. And had plaintiff Bigelow's childrens' bed 
been destroyed by fire instead of repossessed by her 
landlord, she too could have received Emergency Assis- 
tance. 

The arbitrariness of the classifications created 
by § 2602 is obvious on their face. The regulation 
not only fails to bear a fair and substantial relation 
to the objectives of the federal Act but is, in fact, 


directly inconsistent with the statutory goals of 


avoiding destitution and providing living arrangements 


for needy children. See Mandley v. Trainor. ceupra; 
Williams v. Wohlgemuth, supra. 

Defendant attempts to rationalize WAM § 2602 
on the theory that the regulation encourages careful 
management of applicants' homes by denying an exception 


in thor. cases where the emergency need is caused by 
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a problem within an applicant's control. Defendant 
further claims that the regulation "has the effect" 
of minimizing the number of fraudulent claims by 
applicants (defendant's brief at 10-11). 
t may first be observed that these goals bear not 
the slightest relation to the purposes of the Emergency 


Assistance program. Defendant makes no attempt to show 


such a relationship and plaintiff submits that none 
may be found in the Act or its legislative history. 
Moreover, apart from the bald conclusion contained in 
defendant's trief, the State has offered no evidence 


that the asserted reasons for the distinctions contained 


in § 2602 have "some basis in practical experience." 
South Carolina v. Katzenbach 383 U.S. 301, 331 (1966); 
Townsend v. Swank, 404 U.S. at 291. 

The most cursory review of plaintiffs' circum- 


stances in this case reveals the hollowness of defendant's 


"careful management" rationale. The causes of desti- 
tution for which assistance is allowed are no more or 
less within the control of the victims than those for 
which assistance is denied. A poor person has no more 
control over when the water system will give out or 


when a thief will strike than she does over when a 


natural disaster or fire will occur. 
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Nor are the challenged classifications a rational 


means of preventing spurious claims for assistance. A 
fire can be "staged" or the issuance of a writ of 
possession "arranged" as easily as a sham theft or 
repossession. Moreover, Vermont law contains inde- 
pendent provisions to deal with issues of welfare fraud. 
83 V.8.A. $9 2561 et eeq. It is therefore unlikely 
that § 2602 was ever intended to deal witn this same 
problem. See United States Dept. of Agriculture v. 
Moreno, 413 U.S. at 536-37. 

Baxter v. Minter, 378 F. Supp. 1213 (D. Mass. 
1974), relied upon by defendant, is wholly inapposite 
to the instant case. The Massachusetts Emergency 
Assistance program reviewed in Baxter did not limit 
eligibility to certain types of crises. Any AFDC 
recipient who met federal Emergency Assistance standards 
was eligible for assistance. 

The only case known to plaintiffs and decided on 
constitutional grounds which is similar on the facts 
to the instant case is Burrell v. Norton, 381 F. Supp. 
339 (D. Conn. 1974). There the District Court struck 
down on equal protection grounds state welfare regula- 
tions which limited Emergency Assistance to situations 


involving "a natural disaster of a fire or flood over 


which the recipient has no control...." The plaintiff 
in Burrell was hospitalized when most of her furniture, 
furnishings and clothing were stolen from her apart- 
ment. Her application for Emergency Assistance was 
denied because of the natural disaster limitation in 
the state regulations. The court found that the 
challenged regulation: 

by its exclusion from emergency assis- 

tance of otherwise needy welfare re- 

cipients solely because their dire cir- 

cumstances are not the result of ‘a 

natural disaster of a fire or flood,' 

fails to ‘rationally (further) some 


legitimate, articulated state interest.' 
McGinnis v. Royster, 410 U.S. 263, 270 


(1973), and therefore violates the Equal 

Protection Clause of the Fourteenth 

Amendment. Id. at 344, 
The Burrell court acknowledged the limitations placed on 
the protection afforded by the equal protection clause in 
Dandridge v. Williams, supra, but observed that “welfare 


officials, like other state officers, may not establish 


classifications which are without basis in reason." 


381 F. Supp. at 343. As was the case with the reguia- 
tions at issue in Burrell, the rules which have resulted 
in plaintiffs' exclusion from Emergency Assistance when 
they were clearly in need are without basis in reason 

and thereby violate plaintiffs' rights to equal protection 
of the laws. 


Vermont's ANFC-EA Regulations Are in Conflict 
With the Social Security Act and Are Thereby 


Invalid Under the Supremacy Clause of the United 


States Constitution 


Introduction 

The Supreme Court has taken the position that 
states which choose to participate in the AFDC program 
and any of its component parts must adhere to the 
standards for client eligibility contained in the Social 
Security Act. State statutes and regulations which 
have attempted to narrow the eligibility requirements 
set forth in the Act have been consistently struck down 


as violative of the Supremacy Clause of the Constitution. 


See e.g., Philbrook v. Glodgett, 421 U.S. 707, 719. 


(1975); Carleson v. Remillard, 406 U.S. 598 (i972); 
Townsend v. Swank. 404 U.S. at 285; King v. Smith, 
392 U.S. at 333. The Judicial task in each of these 
cases has been to "ascertain the congressional intent 
and give effect to the legislative will". Philbrook v. 
Glodgett, supra, at 713. 

The decision in Townsend v. Swank, supra, exempli- 
fies the approach taken by the Court in these cases. 


In Townsend, the Court reviewed an Illinois welfare 


regulation which provided AFDC benefits to 18-20 

year old children who were attending high school or 
vocational training but which denied assistance to 
children of that age group who were attending a college 
or university. 

Plaintiffs claimed that the regulation violated 
the equal protection clause and was inconsistent with 
the definition of "dependent child" contained in 
section 406(a)(2)(B), 42:0.8.0. § 606(a)(2)(B) of the 
Social Security Act. That section defines dependent 
child to include a child "under the age of twenty-one 


and (as determined by the State in accordance with 


standards prescribed by the Secretary) a student regularly 


attending a school, college, or university, or regularly 
attending a course of vocational or technical training 
designed to fit him for gainful employment." 

Illinois argued that the Act authorized states to 
vary eligibility requirements from federal standards 
and thereby discriminate between needy children solely 
on the type of school they attend. Id. at 287. 

Relying on King v. Smith, supra, the Court enun- 
ciated the standard for review of state regulations 


which vary eligibiiity requirements from those contained 
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in the Social Security Act: 

[A]t least in the absence of 
congressional authorization for 
the exclusion clearly evidenced 
from the Social Security Act or 
its legislative history, a state 
eligibility standard that excludes 
persons eligible for assistance 
under federal AFDC standards 
violates the Social Security Act 
and is therefore invalid under the 
Supremacy Clause. 404 U.S. at 286. 

Finding no support for the State's argument in 
the legislative history of the section authorizing aid 
to students, the Court concluded that the Illinois 
regulation was in conflict with the definition of 
"dependent child" contained in the Act and therefore 
invalid under the Supremacy Clause. Any doubt in the 
legislative interpretation was to be resolved in favor 
of eligibility in order to avoid the necessity of 
passing on the constitutional issue. Id. at 291. 


Defendant herein does not challenge the appli- 


cation of the principles of King v. Smith and Townsend 


to the instant case. Rather, defendant asserts that 
Vermont's ANFC-EA regulations are consistent with the 
Social Security Act, 42 U.S.C. § 606(e) (defendant's 
brief at 18). 

Although WAM §§ 2600 and 2602 are inextricably 
bound together, defendant urges a bifurcated review of 


those rules. Whether viewed together or in part, 
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however, these regulations are in direct conflict 


with § 606(e). 


WAM § 2600 


Both the Social Security Act and the legislative 


history of § 606(e) make it clear that the Emergency 


Assistance component of AFDC was intended "at the least", 
to provide benefits to AFDC recipients during times 
of crisis. Williams v. Wohlgemuth, supra, at &. 
Section 606(e) is located within the AFDC definitions 
section of the Social Security Act. The section requires 
that a caretaker relative be one of those listed in 
the definition of "dependent child", 42 U.S.C. § 606(a)(1). 
The section expressly provides for Emergency Assistance 
to ‘needy families with children". As noted by the 
Court of Appeals in Williams v. Wohlgemuth, supra, at 7, 
that phrase is a critical one since it is also used 
in the section of the Act which sets forth the require- 
ments for state plans for AFDC. 42 U.S. § 602. 

Finally, the legislative history of the Emergency 


Assistance amendments reveals that while Congress may 


have intended broader coverage for the program than 
simply AFDC recipients, those recipients were certainly 
included within the purview of the Act. See S. Rep. 
No. 744, 90th Cong., lst Sess. 1967 Cong. and Admin. 
News 3002-3003. 

A number of federal courts have been called upon 
to analyze the relationship between AFDC generally 
and its Emergency Assistance component. Each has 
concluded that the relationship is a close one and 
that Congress intended that AFDC recipients be eligible 
to receive AFDC-EA when faced with crisis situations. 
Williams v. Wohlgemuth, supra, at 7-8; Mandlev v. Trainor, 
523 F.2d at 422:SBaxter v.. Minter, 376 F. Supp. 1213, 
1218-20 (D. Mass. 1974). 

WAM § 2600, standing alone, automatically fore- 
closes Emergency Assistance to the principal group that 


Congress intended to protect in the AFDC-EA program. 


Defendant nevertheless attempts to characterize § 2600 


as a "standard of need" which permissibly measures 
"need" and "destitution" for purposes of eligibility 
(defendant's brief at 18-20). See, e.g., Jefferson v. 
Hackney, 406 U.S. 535 (1972). But no decision of the 
Supreme Court has ever held that a State may establish 


a "standard of need" which categorically excludes the 
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class of persons which Congress intended to protect. 

The 30 day rule does not simply draw a line of poverty, 
ef. Baxter v. Minter, 378 F. Supp. at 1217, but rather 
operates as a categorical eligibility standard which 
drastically restricts the class of children made eligible 
by Congress. As such, the 30 day rule must be considered 
invalid under the Supremacy Clause. Townsend v. Swank, 
supra; King v. Smith, supra. 

Apart from its automatic exclusion of ANFC reci- 
pients, the practical operation of the 30 day financial 
review contained in § 2600 is in direct conflict with 
the legislative purpose of the Emergency Assistance 
program. The Emergency Assistance program, as its name 
implies, was designed to provide financial relief to 
needy children who are faced with a sudden emergency 
or an unusual crisis. It is admittedly not designed 


to remedy the "'anticipated demands...of everyday life’; 


Hagans v. Berger, 536 F.2d, 537 (2a cir, 1976), but it 


clearly is designed to provide relief in cases of sudden 
emergency. Id. Thus, the Senate Report on the AFDC-EA 
legislation states: 

The committee understands that the 

process of determing AFDC eligibility 

and authorizing payments frequently 


precludes the meeting of emergency 
needs when a crisis occurs. In the 


2g 


event of eviction, or when utilities 
are turned off, or when an alcoholic 
parent leaves children without food, 
immediate action is necessary. It 
frequently is unavailable under State 
programs today. When a child is sud- 
denly deprived of his parents by their 
accidental death or when the agency 
finds that conditions in home are 
contrary to the child's welfare, new 
arrangements and court referrals may 
have to be made. S. Rep. No. 744, 
g0th Cong., lst Sess. 1967 

Cong. & Admin. News. 2834, 3002. 


See also 45 C.F.R.§§ 233.120(a)(4); (b)(1) (41); 


(b)(2)(4411); Baxter v. Minter, 378 F. Supp. at 1219, 


n. 11 and accompanying text. 

Though defendant claims it is a measure of need 
and destitution in the ANFC-EA program, the 30 day rule 
is not, in fact, a reasonable indicator of financial 
need caused by an emergency situation. Section 2600 
requires a financial review for a period of 30 days 
prior to the date of application for assistance. That 
review may (and often will) include a substantial 
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period which pre-dates the emergency. 


All of the plaintiffs in this action applied for 
emergency assistance within a few days of their indi- 
vidual emergencies. See pages 9 to Lu, supra, It 
may fairly be assumed that other ANFC-EA applicants 
will also seek assistance immediately following a 
crisis situation. 


By determining eligibility on the basis of a client's 
pre-crisis financial status, the 30 day rule fails to 
measure emergency needs and thereby directly frustrates 
the Congressional purpose behind § bobte) 

WAM § 2602 

An ANFC recipient may receive Emergency Assistance 
in Vermont only if his or her need arises from one of 
the situations designated in WAM § 2602. See Appendix 
at 57. Defendant justifies these restrictions on 
eligibility on the basis of 45 C.F.R. § 233.120(a)(1) 
which provides, in part, t t a state plan must "[s]pecify 
the eligibility conditions imposed for the recipient of 
emergency assistance." But it is not uncommon for HEW 
to impermissibly grant states latitude in the AFDC 
program when Congress intended otherwise. King +. Smith, 


392 U.S. at 333 n. 34; Townsend v. Swank, 404 U.S at 286; 


Carleson v. Remillard, 406 U.S. at 602; Mandley v. Trainor, 


523 F.2d at 422. 


re eae Hn ae aa Neil ei 
~ It must be recalled that § 2600 is principally an 
eligibility standard for General Assistance. As such, 

4t was undoubtedly designed as a general measure of 
poverty rather than a standard of need for the occasional 
financial crisis. 


Moreover, it is clear for the purposes of AFDC-EA, 
that a "state's definition of an emergency may not 

be more restrictive than that provided by the Act..." 
Hagans v. Berger, 536 F.2d at 532. 

Section 606(e) of the Act contains numerous, highly 
specific eligibility requirements. In light of these 
requirements and the holdings in Mandley v. Trainor, 
supra, and Hagans, supra, it is rather difficult to 
accept defendant's view that the states maintain complete 


discretion on how to administer the ANFC-EA program 


(defendant's brief at 23). In fact, the Act leaves no 


discretion to the states respecting the types of 
individuals who are eligible to receive Emergency 
Assistance. In particular, the Act gives no authority 
to the states to limit assistance to certain types of 
erises. 

By contrast, when Congress chose to place discretion 
in the hands of.the states, it said so in unmistakable 
terms. Thus, the Act expressly provides that states 
are free to decide: 1) the type and amount of emergency 


aid and services that are to be provided, § 606(e)(1)(A); 


2) the length of time (up to 30 days) for which assis- 


tance will be provided, § 606(e)(1); and 3) whether or 
not to provide assistance to migrant workers, § 606(e)(2). 

This construction of the Emergency Assistance lczis- 
lation clearly indicates that Congress did not intend 
the states to exercise discretion in matters of client 
eligibility. Mandley v. Trainor, 523 F.2d at 420-21; 
Williams v. Wohlgemuth, supra at 10-il. This 
view is supported by the Act's legislative history. As 
the Senate Report quoted on pages 29-30, supra, indicates, 
"Congress was concerned with needy children who were 
approaching destitution from a variety of causes...." 
Mandley v. Trainor, supra at 421. See also, Williams v. 
Wohlgemuth, supra at 11. In both Mandley and Williams, 
the Courts concluded that a state regulation which 
narrowed the federal standard for AFDC-EA eligibility 
by limiting assistance to victims of certain types of 
crises violated the Social Security fet and was there- 
fore invalid under the Supremacy Clause. 

In light of the express provisions of § 606(e) 
and the section's legislative history, plaintiffs urge 
that 45 C.F.R. § 233.120(a)(1) not be relied upon. See 
Mandley v. Trainor, 523 F. Supp. at 422. Of greater 


relevance to this case is 45 C.F.R. § 233.10(a)(1)(11) 


33 


which applies to § 606(e), and provides that: 
(41) A state may 
(A) provide more limited public assistance 
coverage than that provided by the Act 
only where the Social Security Act or its 
legislative history authorizes more 
limited coverage. 
See Mandley, supra at 421; Williams, supra at 12. 
It is submitted that Vermont's ANFC-EA program 
imposes eligibility requirements which are not authorized 
by or consistent with the Social Security Act and which 


are therefore invalid under the Supremacy Clause cf the 


Constitution. 


IV. CONCLUSION 


In light of the above arguments, appellees 
respectfully request the Court to affirm the decision 


below. i 


Respectfully submitted, 
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OPINION OF THE couRT 
(Filed July 20, 1976) 


Abams, Circuat Judge. 

We are asked in this appeal to determine the validity 
of certain regulations of the Pennsylvania Department of 
Public Welfare (DPW). The regulations in question make 
emergeney assistance payments available to Persons whose 
Special needs for such funding resylt from either of two 
enumerated eauses—civil disorder or natural disaster 
but not from any others, 


A 


Congress amended the Social Security Act in 1968 
by authorizing the states to provide emergency assistance 
Payments to needy familics with children.’ The legislation 
permitted the States to deliver money, payments jn kind, 
medical care, or services to necdy families with children in 
order “to aygiq destitution of such child or to provide 
living arrangements in a home for such child. Mtge 
Adoption of an emergency assistance plan by a state is 
optional,? but fifty percent of the total amount expended 
by a state that chooses to utilize the Program) is reimbursed 
by the federa; Zovernment,4 

The Commonwealth of Pennsylvania elected to initiate 
an emergency assistance program in 1969. Its plan made 
the assistance available only to those needy families whose 
destitution Was caused by ciyi] disorder Three years 


Se 
1. Act of Jan. 2, 1968, Pub, 1. No. 
893 (codified j5 Seciai Security Act 
@) (3). 696(e) (1970) ), 
ments are known as the Soc 
2. Social Security Act §406(e) (1), 
3 Thus, $402 (a) of the Act, 
items that must be included ina s 
the EMerBercy assis-ance Program. However, i State choose 
the Program, its state plan, seo id. must “include Provision for 5 
Td. § 406(e) (1), 42 USC § 606(e) (1) (1970). 
4. Jd. § 403(a) (3), 42 U.S.C § 603(a) (5) (1970). 
5. Pennsy‘vania Department. of Public Welfare, Pennsylvania Manual 
§ 6170, appendix TI]. 
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later, the arrangement was amended to allow assistance 
for emergency needs caused by natural disaster as well.® 

On December 11, 1974 Viola Williams and 7£2 Phila- 
delphia Welfare Rights Organization filed a class action 
suit against the Secretary of DPW and officials of 722 Phila- 
delphia County Board of Assistance, challenging 7ae valid- 
ity of Pennsylvania’s emergency assistance pian. The 
gravamen of the complaint was that if a state czooses to 
provide any emergency assistance payments, it mast make 
them available to all families with children facir.z destitu- 
tion, regardless of the cause of tne emergency. S¢ zcifically, 
it was alleged that Williams could not afford to pay her 
electric bill; that she and her «bid were in an exaergency 
situation because the elccirical service to her hom: had been 
terminated; and that DPW vefused to provide emergency 
assistance payments to her, since her emergency was not 
caused by civil disorder or natural disaster. The complaint 
further alleged that the named plaintiffs represent:d a class 
composed of ‘‘all Pennsylvan.a recipients of pubic assist- 
ance who are denied a prompt emergency assistanc+ grant,”’ 
It was urged that the Perasylvania plan violated 72e Social 
Security Act and the equal pretection and duz process 
clauses of the Constitution. 


the class, a motion to intervene as plaintiff 

days later on beobelf of four other individuals. Three of 
them—Mary Witt, Beatrice Carmona, and Esth=r Saez— 
averred that they had received notices of eviction 7rom their 
landlords, and cold not find other housing because they 


6. Pennsytvuie, Deparment of Public Welfare, Public Assisznce Memo- 
randum No. 1209. 
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could not afford .he security deposit. Carmona and Sacz 
further stated in aNidavits supporting the motion to inter- 
vene that their public assistance caseworkers had told them 
that DPW would not p~ovide assistance to cover the deposit 
or any advaice rent?’ ~* unents that might be re, red. 
The fourth individus -raldine Litile, claimed that. she 
had an outstanding wa’ bill that she could not pay, and 
that she was faced with termination of her water service. 
The district court held a hearing on December 20, the 
day after the motion to intervene had been filed. After 
the hearing, that court took under advisement the motion 
to intervene, the question of class action certification, and 
the merits of the case.’ In a memorandum opinion and 
order dated August 22, 1975, the district court granted the 
motion to intervene, certified the proposed class, and held 
that the Pennsylvania emergency assistance plan conflicts 
with the applicable fedcral statute and the regulations 
promulgated under it. The defendants tcok an appeal. 
We affirm. 


B. 


As a preliminary matter, we must address two con- 
tentions raised by the defendants which, if c> rect, wouid 
require reversal of the judgment of the district court with- 
out the necessity of reaching the mevits. 

Tirst, the defendants urge that the district court did 
not have jurisdiction over the subject matter. This con- 
tention is not meritorious. 

The complaint alleged that Pennsylvania’s emergency 
assistance program violated 42 U.S.C. § 1983 by depriving 
the plaintifix of the equal protection of the laws and of due 
process of Jaw. A pendent ‘‘statutory’’ claim that the 
Pennsylvania plan conflicts with the Social Security Act, 
and thus is in violation of the supremacy clause,® was alse 

7. Although the complaint included a constitutional challenge to a state 
regulation and sought injunctive relief, which by itself would require the con- 
vening of a district court of three judges, sce 28 U.S.C. § 2281 (1970), the 
single district judge properly addressed the pendent supremzcy clause claim. 
Hagans v. Lavine, 415 U.S. 528, 543-45 (1974). 

8. See Swift & Co. v. Wickham, 382 U.S. 111 (1965). 
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included. The complaint further asserted that the district 
court had jurisdiction under 28 U.S.C. § 1343(3), which pro- 
vides the federal courts with power to adjudicate civil 
actions instituted to ‘‘redress the deprivation, under color 
of any state. . . regulation, . . . of any right . . . secured 
by the Constitution... .’’ 

In Hagans v. Lavine, the Su reme Court upheld the 
decision of a district court to take jurisdiction in a similarly 
structured suit, one also attacking a state’s welfare pro- 
gram. The Court ruled in Hagons that the district court 
had jurisdiction over the case if ‘‘the constitutional claim 

_ was of sufficient substance to support federal juris- 
diction.’’??° A claim is sufficient to confer such jurisdiction, 
the Court stated, if it is not ‘‘wholly insubstantial’’ or 
‘wholly frivolous.’? 

Even ‘“‘{i]Jn he area of economics and social wel- 
fare,’ ‘“[s]tate laws and regulations must still ‘be 
rationally based and free from invidious discrimina- 
tion.’ ’’)3 We cannot say that the emergency assistance 
plan adopted by Pennsylvania is so unquestionably ra- 
tional that the con.titutional challenge is wholly insubstan- 
tial.4 Thi, the dictciet court properly took jurisdiction 
over the case. 


Second, it is contended by the defendants that there 
was no plaintiff with standing to sue as an individual or 
on behalf of the class at the time the district court certified 
the class and decided the case. 

The power of federal courts to adjudicate disputes is 
limited by article III of ihe Constitution to actual cases 


Sn nnn ee EanSanIS Ea aRRnNS RE SaSEn 


9. 415 U.S. 528 (1974). 

10. Id. at 536. Sce also Burns vy. Alcala, 420 U.S. 575, 577 n.1 (1973). 

11. 415 U.S. at $37. 

12. Dandridge v. Williams, 397 U.S. 471, 485 (1970). 

13. Hagans v. Lavine, 415 U.S. £28, 539 (1974) (quoting Dandridge v. 
Williams. 397 U.S. 471, 487 (1970) ). 

14. In fact, one court has invalidated 2 similar state program on constitu- 
tional grounds. Burrel! v. Norton, 381 F. Supp. 339 (D. Conn. 1974). 

The defendants also argued in their brief that jurisdiction over this case 
was not conferred by 28 U.S.C. §1331. In view of our conclusion that juris- 
diction exists under § 1343(3), we need not address that point. 
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and controversies. Fer our purposes here, this require- 
ment means, in the words of the Supreme Court in Sosna 
v. Iowa, that “[t]here must... be a named plaintiff who 
has such a case or controversy 4: the time the complaint is 
filed. and at the time the clas: action is certified by the 
District Court pursuant to Rul: 23, [and that] there must 
be a live controversy at the tie this Court reviews the 
ease,’’ '® 

We must, then, determine whether the present case 
complied with the three branches of the Sosna standard. 
We find that it did. 


(1) When the complair:: was filed, plaintiff Wil- 
liams alleged that DPW had improperly refused to issue 
her an emergency assistance cceck. There wes thus a 
controversy between at least one plaintiff and the defend- 
ants at that time. 


(2) When the district «ourt certified the class 
action, the motion of four other ‘dividuals to intervene as 
plaintiffs was simultancously granted. Each of them had 
made the same claim that Williams had—that DPW had 
improperly refused to pay emergency assistance. In the 
district court’s memorandum opizion, it was observed that 


“‘some’’ of the claims of the interzznors had been remedied 
by aid received from other sources. We understand that 
statement to mean that some had not. But the district 
court made clear that the intervenors were entitled to liti- 
gate the interests of the class because the issue presented 
was ‘‘ecapable of repetition, yet evading review.’? Under 
these circumstances, the class Eas standing only if the 
certification of the class is found to ‘‘relate back’’ to the 
filing of the original complaint.’ Although the trial judge 
might have certified the class earlier in the proccedings, 


the emergency nature of the claims is such that they might 
Gee a 
15. 419 U.S. 393 (1975). 
16. Id. at 402 (footnotes omitted). 
7. Id. oll 
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well have been moot prior to certification. Accordingly, 
application of the relation-back doctrine is proper here. 
Thus, not only was there a controversy between at least 
one plaintiff and the defendants at the time the class action 
was certifed, but the certification of the class also related 
back to the time of the complaint. 


(3) Nothing has been brought to our attention 
that would indicate that there is no longer any controversy 
between tuembers of the plaintiff class and the defendants.”® 


Because the Sosna test was met in the case before us, 
we conclude that there was at least one plaintiff with stand- 
ing when the complaint was filed and when the class was 
certified, and that we may review the case in its present 
posture. We thus move ts the merits. 


C. 


The defendants make two claims concerning the merits: 
that Congress did not intend that emergency assistance be 
made available to recipients of aid to families with de- 
pendent children (AFDC), and. ¢t the Commonwealth 
may, in any event, choose to prov’ emergency assistance 
to victims of certain emergency sit..ations but not of others. 
We decline to adopt eithc. « itention. 

Our understanding of the statutory scheme established 
by Congress when it created the emergency assistance pro- 
gram leads us to the conclusion that AFDC recipients are 
eligible to receive emergency assistance payments. There 
are two independent bases for this result. First, the two 
statutory subsections establishing the emergency assistance 
program denominate it ‘‘emergency assistance to needy 


—_ EE 


18. In view of our conclusions regarding the individuals who were permitted 
to intervene <s plaintiffs, we need not decide whether a controversy may exist, ° 
in the circur stances here, between the defendants and the irstitutional plaintiff, 
the Philadelonia Welfare Rights Organization. Sec National League of Cities 
v. Usery, 44 US.LW. 4974, 4974-75 n.7 (U.S. June 24, 1976); California 
Bankers Ass'n v. Shultz, 416 U.S. 21, 44-45 (1974): cf. United States v. 
SCRAP. 412 U.S. 669, 683-90 (1973); Sierra Club v. Morton, 405 U.S. 727, 
739 (1972). 
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familics with children.’’’* The phrase ‘‘needy families 
with children’? is a eritical one, since in another section of 
the Act, that same phrase describes which families are 
eligible to receive AFDC payments at all.”° It is unlikely 
that Congress would have used the same words in creating 
the emergency assistance program if it had not intended 
that emergency assistance be available, at the least, to 
those families currently receiving AFDC payments. 

The conclusion derived from the particular language 
used in the statute is reinforced by the legislative history, 
scanty as it might be. The most telling portion of that 
history is an observation contained in the Report prepared 
by the Senate Finance Committee. Families eligible to 
receive emergency assistance, the authors of the Report 
wrote, ‘‘do not have to be receiving, or eligible upon appli- 
cation to receive, AFDC ....’’?* The inference is that 
families may receive AFDO without losing their eligibility 
for emergency assistance payments.”? 

Finally, we proceed to the issue that lies at the core 
of this litigation: whether, consisteatly with the Act, Penn- 
sylvania may limit emergen. y assistance payments to vic- 
tims of two specific kinds of emergencies—those caused by 
civil disorder or naturai disaster--and exclude from eligi- 
bility persons whose emergency situations arise from any 
other cause. The plaintiffs argue that the eligibility 
criteria contained in section 406(e) of the Social Security 
Act must be used by each state that adopts an emergency 


19. Social Security Act §§ 403(a) (5), 406(e) (1), 42 U.S.C. §§ 603(a) (5), 
606(c) (1) (1970). : 

20. Thus, §462(a) of the Act, 42 U.S.C. § 602(a) (1970), describes at great 
length the items tha! must be included in a state plan for providing “aid and 
services to needy families with children... .” 

21. S. Rep. No. 744, 90th Cong., Ist Sess. (1967) (reprinted in 1967 U.S. 
Code Cong. & Admin. News 2834, 3003). 

22. Our conclusicn in this regard is buttressed by the fact that Pennsyl- 
yania’s current plan provides that emergency assistance payments shall be made 
to current recipients of public assistance, to persons eligible for, but not re- 
ceiving, public assisiance, and to persons not eligible for public assistance. 
Pennsylvania Department of Public Welfare, Pennsylvania Manual § 6170, 
appendix III, at 2. In its brief filed in this Court, the Commonwealth stated 
that it “provides emergency assistance both to AFDC and non-AFDC families 
in times of civil disorder and natural disaster.” Appellant’s brief at 59. 
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assistance program. In establishing narrower eligibility 
standards by restricting the assistance payments to emer- 
gencies caused by two specific types of occurrences only, 
the plaintiffs maintain, Pennsylvania has failed to imple- 
ment the kind of program that Congress insisted that the 
states adopt if they are to receive federal financial aid. 
The defendants disagree, asserting that section 406(e) 
simply defines the outer boundaries of that set of families 
who may receive emergency assistance under a state plan. 
A narrower eligibility standard may be adopted if the state 
so chooses, continues the argument, and that is what Penn- 
sylvania has done. 

Agrecing with the contention of the plaintiffs. the dis- 
trict court placed great reliance upon the decision: of the 
Supreme Court in Townsend v. Swank ® and its progeny,” 
where it has repeatedly been held that the states may not 
exclude from eligibility for AFDC payments any persons 
who are eligible under the standards established in the 
Social Security Act. In this Court, plaintiffs also argue 
that that line of cases controls in the emergency assistance 
field. 

In each of those cases, the holding was bottomed upon 
the mandatory language in section 402(a) (10) of the Social 


Security Act.2®> That section requires that ‘‘aid to families 
with dependent children’’—the AFDC payments d=fined in 
section 406(b) of the Act *—he paid ‘‘to all eligible indi- 
viduals ....’’?” But there is no parallel requirement in 


23. 404 U.S. 282 (1971). 

24. Philbrook v. Glodgett, 421 U.S. 707 (1975); Van Lare v. Hurley, 421 
U.S. 338 (1975): Burns v. Alcala, 420 U.S. 575 (1975); Shea v. Vialpando, 
416 U.S. 251 (1974); Larleson v. Remillard, 406 U.S. 598 (1972). The holding 
in Townsend was grov.ded in King v. Smith, 392 U.S. 309 (1963). : 

25. 42 U.S.C. § 602(a) (10) (Supp. IV, 1974). 

26. 42 U.S.C. §696(b) (1970). 

27. The reliance placed upon § 402(a) (19) in the Supreme Cour: decisions 
was expressly recognized most recently in Burns v. Alcala, 420 U.S. 375, 578 
(1975). See also New York Dep't of Social Services v. Dublicz. 413. U.S. 
405, 421 (1973) (stating that in King and Townsend, “it was clear that state 
law excluded people from AFDC benefits v.ho the Social Security Ac: expressly 
provided would be eligible.”) ; Doe v. Beal, $23 H2d 611, G15 (3< Cir. 1973), 
petition for cert. filed, 44 ULS.L.W. 3287 (U.S. Oct. 10, 1975) (No. 75-554) ; 
Murrow v. Clifford, 502 F.2d 1066, 1068 n.2 (3d Cir. 1974). 
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the statute that emergency assistance—whose definition and 
funding provisions are entirely separate from those of 
AFDC 75—hbe paid to all eligible individuals. We therefore 
may not conclude that Townsend and the cases following 
it, by themselves, require a holding that Pennsylvania must 
provide emergency assistance to all persons facing an 
emergency, regardless of its cause. Such a broad-based 
eligibility standard does not appear to have been imposed 
upon the states expressly by the statutory amendments 
creating the emergency assistance program. 

_° Nonetheless, we understand the language employed 
by Congress in enacting the emergency assistance program 
to mean that Congress did not intend to give the states the 
right to limit the eligibility standard. The emergency as- 
sistance sections of the Social Security Act specifically pre- 
serve three areas of discretion for the states: the amount 
of time during which the aid will be available, the kinds of 
aid to provide, and whether to include in the program 
migrant workers with families.?® Congress thus made it 
clear that it wanted certain aspects of the emergency as- 
sistance program left in the hands of the states. But Con- 
gress set forth in the legislation no such express authoriza- 
tion giving the states the power to create a limitation on 
which emergencies shall trigger the right to receive emer- 
gency assistance. The absence of such authorization, 
coupled with its presence elsewhere in the same section of 
the Act, indicates that Congress intended that the states 


eR NN 


8. Compare Social Security Act §§403(a) (5), 406(e), 42 U.S.C. §§ 603 
(a) (3), 606(e) (1979) (emergency assistance), with td. §§ 403(a) (1, 2), 406 
(b), 42 U.S.C. §§ 603(a) (1, 2), 606(b) (1970) (AFDC). 

29. The states were given the right to choose to furnish the assistance for 
any period “not in excess of 30 days in any 12-month period... .” Congress 
also allowed the states to determine whether to provide money, payments in 
kind, other payments, medical care, or other remedial care to persons in need 
of emergency assistance. It further gave the states the option to include or to 
exclude migrant workers with families from the plan; if they are included, each 
state has the further power to determine whether to limit that portion of the 
program to particular sections of the state. Social Security Act §§ 406(e¢) (1), 
406(e) (1) (A), 406(e) (2), 42 U.S.C. §§ 606(e) (1), 606(e) (1)(A), 606(e) (2) 
(1970). 
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not be allowed to impose eligibility standards more confin- 
ing than those contained in the federal statute.” i 

Further nourishment in support of this interpretation 
is drawn from the recent decision of the Seventh Cireuit in 
Mandley v. Trainor, where the Illinois emergency assist- 
ance program was invalidated on the ground of a challenge 
identical to that presently before us—namely, that it vi- 
olated the Act because it permitted the payment of emer- 
gency assistance to deal with emergencies resulting from 
certain causes, but not from others. The question there, as 
here, was ‘‘whether Congress intended to allow the states 
to app’; eligibility criteria that are narrower than those 
set out?’ in section 406(e) of the Act. The Seventh Circuit 
observed that ‘the legislative history is not conclusive of 
Congress’ intent, [but] it does show that there is no specific 
indication that congress intended the states to be able to 
narrow the eligibility criteria... .’?* 

The history further demonstrates that ‘‘Congress was 
much concerned vith the emergency needs of all children 
approaching destitution,’’ and that Congress 3 ‘‘preat 
concern for those families with children who a.» n need 
of emergency aid.’’** Such concerns are consistent with 
an interpretation of the statute that would not allow the 


30. Guidance in this regard is given by the maxim “inclusto ritus cst 
exclusio alterins,” which informs a court to exclude from operation those items 
not included in a list of elements that are given effect expressly by the statutory 
language. Section 406(¢) “is as significant for what it omits as fur what it 
says." Moskowitz v. Marrow, 251 N.Y. 380,397, 167 NVE. 506, S11 (1929) 
(Cardozo, C.J., concurring). 

Our construction of the Act also appears appropriate in view of the doctrine 
favoring interpretation of statutes in a fashion that avoids the necessity of 
reaching constitutional questions. Townsend v. Swank, 404 U.S. 282, 291 
(1972). A contrary construction would require us to remard the case to the 
district court for a subsequent convening of a three-judge district court, 28 
U.S.C. § 2281, and a resolution of the constitutional challenges posed in the 
complaint. 


31. 523 F.2d 415 (/th Cir. 1975). 
32. Id, at 420, 

33, Id. at 421. 

34. Id. 
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states to constrict the scope of eligibility for emergency 
assistance. 

lurther elucidation of the neaning of the Act may be 
gleaned from the regulations promulgated by the Depart- 
ment of Health, Education, and Welfare. ‘‘In interpreting 
[the Social Security Act], we must be mindful that ‘the 
construction of a statute by those charged with its execu- 
tion should be followed unless there are compelling indica- 
tions that it is wrong... .°"'" The BEW. regulation 
stipulates that a state plan that includes an emergency 
assistance program ‘‘may . . . [p]rovide more limited 
publie assistance coverage than that provided br the Act 
only where the Social Security Act or its legislative history 
authorizes more limited coverage . . . .’’** As noted, 
neither the Act nor its legislative history authorizes more 
limited coverage. The regulation, therefore, would also 
appear to require a broader program than Pennsylvania 
has established.*? 

We thus conclude that the emergency assistance plan 
established by the Commonwealth of Penasylvania, by con- 
fining the right to receive such assistance to those persons 
whose emergencies were caused by civil disorder or natural 
disaster, is not ongruent with the Social Security Act. As 
such, it is invalid uuder the supremacy clause of the 
Constitution.” 

35. New York State Dep’t of Social Services v. Dublino, 4:3 U.S. 405, 
421 (1973) (quoting Red Lion Broadcasting Co. v. FCC, 395 U.S. 367, 381 
(1969), and Dandridge v. Williams, 397 U.S. 471, 481-82 (1970)). 

36. 45 CFR. § 23310(a) (11) (A) (1975). Cf. Mandley vy. frainor, 523 
F.2d 415, 421-22 (7th Cir. 1975). 

37. We do not, of course, require that Pennsylvania contirce to accept 
federal funds for an emergency assistance program. But if sucn tunds are 
used, the guidelines established by Congress must be followed. 

The ruling of the Court today is in no way a reficction on the advisability 
of the Pennsylvania arrangement. ‘The wisdorn or fairness ct ths [program, 
we] mzke no attempt to vindicate. Our duty is done when we eniirce the law 
as it is written.” Techt v. Hughes, 229 N.Y. 222, 228-29, 128 N 
cert, dericd, 234 U.S. 643 (1920). See National Learue of Ci: 

44 U.S.L.W. 4974, 4988 (U.S. June 24, 1976) (Stevens, /., disse: 


38. This does not mean that the states ma, not appropriateiy cefine which 
Situations constitute emergencies and which do not. We simply h<:¢ that the 
states may not restrict the payment of emergency assistance to tnsse persons 
whose emergencies arise out of particular causes. 
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The judgment of the district court will be affirmed. 
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